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इस भाग में भिन्न पुष्ठ संख्या पीपाती है जिससे कि यह मलग संकलन केप में 

रखा जा सके 
Separate Paglog is given to this part in order that it may be filled as a 

separate compilation 
-- -- - - - - - 

भाग II -सण - उप - खण्ड ( il ) 

PART II - Section 3 -- Sub section ( HI) 
- - -- --- - - - - ---- -- -- . . . - -- - --- ..... . .. - --- - 
( संघ राज्य क्षेत्र प्रशासनों को छोड़कर ) केन्द्रीय अधिकारियों द्वारा जारी किए गए आदश और मधिसूचनाएं . 
Onders and Notifications issoed by Central Authorities (other than Adriinistrations of Union 

Territories) 


भारत निर्वाचन आयोग 


February , 1991 of the High Court of Punjab and Haryana at 
Chandigarh , in Election Petition No . 5 of 1990 . 


नई दिल्ली , 27 अप्रैल , 1991 


प्रा . प्र . 74 : - लोक प्रतिनिधित्व अधिनियम, 1951 
( 1951 का 43 ) की धारा 106 के अनुसरण में , निर्वाचन 
आयोग 1990 की निर्वाचन अर्जी सं . 5/ 90 में पंजाब 
और हरियाणा उच्च न्यायालय , चण्डीगढ़ , के तारीख 20- 2 
1991 का निर्णय एतदद्वारा प्रकाशित करता है । 
( संलम्म प्रादेश अंग्रेजी में छापें है ) । 

[सं . 82 /हरि.- लो .स ./5/ 90] 

भादेश से , 
घनश्याम खोहर , प्रवर सचिव 


[ No. 82 / HN- HP / 5 / 90 ] 

By Order, 
GHANSHYAM KHOHAR , Under Secy. 
IN THE HIGH COURT OF PUNJAB & HARYANA 

CHANDIGARH 

CIVIL MISC SIDE 
ELECTION PETITION NO. 5 of 1990 

and CIVIL MISC NO . 6- E of 1990 
IN THE MATTER OF : 
Hardwari Lal son of Sh . Nathu Ram 
Resident of Sonepat Road, Rohtak , 
Distt. Rohtak ( now residing in Delhi- 6 / 1, Roop Nagar , 
Delhi - 110007). 

Petitioner 


Va. 


ELECTION COMMISSION OF INDIA 

New Delhi, the 27th April, 1991 
O . N . 74. - -In pursuance of Section 106 of the Represen 
tation of the People Act , 1951 (43. of 1951 ), the Flection 
Commission horoby publishes the Judgoment datod the 20th 
1078 9191 - 1 


1. Sh. Kartar , 

V & P. O . Achhoj . Distt. Rohtak . 
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2 . Sh . Kuldeep 

118 / 14 , Kirpal Nagar, Rohtak . 
3 . Sh , S . Krishan , 

V & P .O . Dighal, Teh . Jhajjar 

Diätt. Rohtak 
4 . Sh . Jaipal, 

V . & P . O , N :dana , 
Rohtak . 


Election Petition under the provisions of part 6 , chapter 2 , 
Sections 80 to 84 and 100 of the representation of peoples 
Act, 1951, playing that; 
I that the cloction of Respondent No. 7 bc declared 

void on the ground that he has committed a variety 
or corrupt practices ; muntioned in Section 123 of 
the Peoples Reprezentation Act. 


5 . Sh . Zile Singh 

V . & P . O . Şampla , 
Distt. Rohtak . 


ï . That Respondent No. 7 be disqualiiod o contest any 

election during the next years. 
WII, that the persons other than Respondont No, 7 be 

named as ceng guilt , of having committed clipt 

practicos, 
iv . that the petitioner be declared as clected , after the 

perusal of all records pertaining to the election in 
question in tho context of the petitioner s allegations 
in tho petition and after rccounting and scrutiny of 
votes cost /declared invalid . 


6 . Sh. Tarif Singh 

V . & P . O . Bharan 
Distt. Rohtak 


7 . Sh . Devi Lal, 

V . & P . O . Chotala , 
Distt. Sirsa , 


v . That any other order which the Hon ble Court may be 

pleased to deem fit and proper in the special circum 
stances of the case be passed , 


8 . Sh , Dharam Chand 

V . & P . O . Charoli, Tch , Kosli 
- Distt. Rohtak , 


9 . Sh . Prem Kumur, 

V . & . P . O . Sampla , 

Distt. Rohtak . 
10 . Sh . Balbir S / o Prithi, 

V . & P . O . Kharawar. 
Distt. Rohtak , 


vi. That the Chief Election Commissioner, Respondent 

No. 24 be immediately directed not to hold the 
bye - election occasioned by the vacation of the scat 
by Respondent No . 7 , to obviate the possible com 
plications which may arisc from a bye - election be ng 
held pending the decision of this election petition . 


vii. That the cost of tho petition be awarded to 

petitioner . 


the 


11. Sh . Balhir sjo Molar 

V . & . P . O . Islal garh 

P . O . Chhuchhakwas , Distt. Rohtak . 
12 Sh . Bhale Ram , 

V . & . P . O . Paksama. 

Rohtak , 
13. Sh . Mohinder Singh , 

- V . & .P . O . Tatauda, Teh . Jhajjar 
Distt. Rohtak . 


vlil. That all the records pertaining to the election , in 

question, be ordered to be sealed for subsequent 
inspection , since the Returning Officer is soon to 
retire will have no scruples where the interests of 
his relative Ch, Devi Lal (Respondent No . 7 ) arc 
concerned . 


14. Sh . Roshan Lal 

18 / 129 - A , Bashtipura , 

Rohtak . 
15. Lachmi Natain , 

V . Patasni, 
. P . O . Dadanpur , Teli , Jhajar, 

Rohtak . 
16 . Sh . Ved Parkash Vais, 

V . & . P . O . Bamnola , Distt. Rohtak , 


Application under Section 83 of the Representation of 
People Act read with order 6 Rule 16 C . P . C . praying that 
the paras 3 to 11 and 14 to 21 are liable to be struck off 
under Order 6 Rule 36 C . P . C . and Section 83 of the Repro 
sentation of People Act, 1951. The awarding respondent would 
Alle the writton statement after the disposal of the application 
as otherwise thc CASC of the answering respondent would be 
greatly prejudiced . 

Dated the 20th Fob . 1991 
PRESENT : 


THE HON BLE MR. JUSTICE M , S . LIBERHAN 
For the Petitioner- - Mr. D D . Gupta , Advocato , 
For the Respondents - Mr. S. C . Mohunta Sr . Adv. with 

Mr. N . K . Kapoor and A . Mohunta Ady, 


17 . Sh ." Krishan , 

M - 30 , Shastri Negar , 

Delhi- 52 , 
18 Sh Sat Pal, 

458 /19 Shakti Nagar, 
Rohtak . 


JUDGEMENT 
M , S . Liberhan , J. 

This order of mine will dispose of civil miscellaneons 
No. 6 - E of 1990 as well as preliminary objections to tho 
effect that paragraphe 4 , 4 (1), 4 (71) . 4 ( iil), 4 (iv ), 5 (1) , 
5 (ii), (iii ), (iv ), 6 , 7, 8 , 9 , 9 ( i) to 9 ( iv ), 10 and 
Its gub -paragraphe (i) to (iii ), 11, 14, 15 , 16 , 17 and 19 aro 
liable to be strick off on the ground that they are scandalous , 
frivolous and lacking in the material facts and particulars, 
election petition discloses no cause of action , 


19 . Sh Suchas Chand 

3 /631, Babra .Mot alla , Rohtak 
20 . Sh . Subhash Chander, 

V & P . Q . Chandi, Tchi Moham , 

Distt. Rohtak 
21. Sh . Strender Putt. 

70 /28 , Adarsh Nagar, Rohtak . 
22. Sh . Suresh Chand 

H No. 450 / 33 . Rohtak . 
23 . Sh , Dana Sinph . 

Sugar Mill, Hari Singh Colony. Rohtak , 
24 Chief Flection Corra:i cre , 

Election Commission of India , 
Parliament Street, New Delhi - Respondents . . 


2 . The civil miscellaneous was argued for a number of 
dates from time to timo. When the written statement was 
filed and the preliminary objections were taken , counsel for 
the parties argued the case at length . 


3 . The election of the returned candidate has been 
challenged for commission of corrupt practices of unduo in 
frence , ohtaining assistance from the Gazetted Officers and 
other prohibited class of Offioors for furtherance of his prog 
pects of election and booth capturlog by him . 
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4 . In ne voive oi arguinets , tnc pelttogel , on 12 - 1 - 1 

5 (iv ), 8 10 (i), 15, 16 and Adnexure P -5. Again a referenco 
statea (114 he wonines 11 $ Chiantcug LU W Auduud Oi LIC was made to a telegram seat by the petitioner to the effect 
rolurneu ulluugid lor com1501011 OL corrupt placuices of that 80 per cent booths have already been captured by the 
Joudung asuutance by the iciu . llcu Cundiude ilum Lopuly armed goondas deployed by the Chief Minister, the Deputy 
Lowosionu 1 POLCU 10lce 101 IVleralice of his pros 

Commissioner , relatives of the Chief Minister besides Super 
pocts OL VICCuon , ucunca by Stulion 141 ) Ol 100 nepie intendent of Police and the petitioner sought the suspensio n 
sentation on regpie ACL, 151 (herenutcr je enod . co as the of election in Rohtak . There is no Annexure marked on 

ACL ) , secundiy , tor COMMISS .On Of Cunupt practice of vouL the telegram . Still the petitioner gubmitted that as ho 
capturing by the ugenus of the Jeuined candiudle and Oy put Aapçxure P - 2 to bis representation sent to the Election 
Uber pisons es denned by section 123 ( 8 ) of luc Aci, while Commission and with which a copy of the aforesaid tele 
tiic qtner Avelineals of commission of corrupt pract .ces were gram has been attached , along with 01her enclosures, $ O 
given up 48 put Deng presseu . in nis statement he claims this telegram being apart of the Annexure, be road as 
ounsel wo be declared elected . 

part of the petition Jisclosing thọ malerial facts . This 

would show booth capturing by other persons. The peti 
5 . So far as giving of furthur particulars of facts with tioner made specific reference to paragraphs 8 and 9 as 
respect to the commodission of corrupt praccices is cuceinca , it 

well as Annexure P - 8 which is a copy of a news item 
Wus stated inal numning noic can ve given us , 16 would hamper published in the Indian Express dated 26 - 11 - 1989. 
bis rigat lo lead evidence , apall from it, pulang more can bc 
stateu or given in the circurusuances of ihe case . 

11. The petitioner urged that free and fair elections arc 

the life blood and indeed mainstream of representativo 
6 . Learned counsel for the returned candidato argued but 

democracy . The judiciary is wider constituțional obliga 
the Louil cuid sel usiue ine elechVD unyun we divunds tion in maintaining the democratic structure provided by 
given in Section 100 of the Act, 1.c . commision v Colupt the Constitution. It was argued that in the changed circuin 
petiliQ IS give enough notice to the relurned candidate of 

stances of communalisalion and criminalisation of politics, 
y 010 person with ine couscut or ine Teluineu Cawuivale incidents of booth capturing , attempts by unscruplous ele 
or of his election agent. Thc Uoject Offling the cicction ments actuated by their lust for powcr and incans co cap 
petition is to give chough nouce 1o the relutucu candigule OL 

ture power, by any mcaut it has becomo necessary that 
the denne Couge which he is requiled to meet. No vague 

judiciary should have a broader approach as it has in case 
or conjectural dnegations of facts can be substantiated IOI 

of public interest litigation. It is argued that the Courts 
delmite pleadings, ine material facis disclosing commission 

should approach the commission of corrupt. practice of 
of corrupt lil Chicos as oefined in sect.on 1431 ) of the Act , 

booth capturing totally ditferenrly tban it has become estab 
is a biust. iL was argued that the ciection petitioner must 

lished by the judicial precedents. It has been emphasised 
plead who has commulled the corrupt practices of booth cap 

that in order to implement the intention of the Leg . 3jature , 
turing . if it was not the returned candidate , then it must be 

making booth capturing as a corrupt practice as well as an 
pleaded at whosc instance the same was captured , How it is 

offence under the Act the Courts should have a Liberal 
attributable to the returned candidate . Material facts bow it 

approach . The standard of pleadings, mcthod , and degree 
was captured have to be stated . The number ot booth alleged 

of proof , commission of corrupt practices should be judged 
to have been captured 18 another material fact , which must cc 

from a different yard -stick than it has come to be establish 
disclosed before , the returned candidate can be charged with 

ed in case of allegations of other corrupt practice s, parti 
the commission ol corrupt practice of booth capturing, 

çularly in vicy of the speeches made by various authorities 

Like the Election Commission and in Parliament beforo 
7 . Learned counsel for the returucd candidate vehcniently amending the definition of corrupt practices by including 
submitted that the material facts constitucing the consent of booth capturing as onc of tho corrupt practices as defined 
the returned candidate for booth capluring are totally absent ia Section 123 ( 8 ) of the Act. It is also the necessity . 10 
in thc pcution . A direct nexus between the actual compression have a different approach to ibig corrupt practice 43 it has 
of corrupt piactices and that of the returned candidate is acquired so many forms and techniques that approach 10 
required to be pleaded and proved before the election of tho the picadings as well as to the proof havo to oc kept flexi 
returned candidate can be set aside. 

ble . The right of people to elect their own representatives 

in a frco and fair election to govern themselves, fiag to be 
8. In order to support his submissions, Icarned counsel for guarded . It was further submitted that the election peli 
the returnod candidato relied on Dharlipakar Madan Lal tion should not be thrown out on technicalities. All tho 
Agarwal v . Shri Rajiv Gandhi A . I. R . 1987 S . C . 1577 and averments thould be taken together to constitute something 
Azhar Hussain V . Rajiv Gandhi AIR 1986 S . C . 1253 , A actionablo . Tho rulo of cominonsense and substance should 
further reference was made to Daulat Ram Chauhan v . Anand be kept in vicw rather than the words used. 
Sharma AIR 1984 S . C . 621 in order to contend that where 
two jnferences are possible with regard to commission of 

12 , On one of tho dates of hearing , learned counsel for 
corrupt practices , the plea cannot be tried as no roving and 

the petitioner whilo arguing tho Miscellancous Application 
fishing enquiry is perinissible . 

for striking out the scandulous pleadings referred to the 

following judgements , namely , K . Karapraja Nadas v . 
9 . Learned counsel for the returned candidatc argued that Kunju Thovar and others, AIR 1958 S , C . 687; Hardwarl 
the election petition does not disclose any corrupt practice as Lal v . Kanwal Singh AIR 1972 S . C . 515 ; Udhav Singh v . 
defined in Section 123 ( 7 ) of the Act as it does not disclose Madhav Rao Scindia AIR 1976 S . C . 744; Arun Kumar 
material facts as to what is the assistance obtained , how and Bose v . Mohd . Furkan , Ansari and others AIR 1983 S . C . 
when obtained , as well as the purpose of obtaining the same. 1311. Daulat Ram Chauhan v . Anand Sharma AIR 1984 
In order to support his submission , the learned counsel for S . C . 621 , Azhar Hussain v , Rajiv Gandhi AIR 1986 $ . C . 
the returned candidate relied on Hardwari Lal y , Kanwal 1253 Dhartipakar Mandau Lal Ayarwal y , Shri Rajiv Gandhi 
Singh AIR 1972 S . C . 515. 

AIR 1987 S . C . 1577 Ainalgarpated Commercial Traders Pvt. 

Ltd ., v . C . Hariprasad AIR 1966 Madras 161; Satya Narain 
10 . Learned counsel for the potitioner refuted the sub v . Dhaja Ram and others AIR 1973 Punjab & Haryana 
missions made by the learned counsel for the returned 431; Ram Singh v . Kazi Mobiuddin and others AIR 1988 
candidate . The petitioner himself made submissions in Allahabad 210 and J. B . Patnaik v . Bennett Coleman & Co . 
reply to tho objections raised by the learned counsel for Ltd . and others "AIR 1990 Orissa 107. 
the returned candidate . Even the pleadings in tho form of 
summiog up of his submissions as well as some supplo - , 

13 . It is beyond doubt that free and fair elections aro 
montary written submissions werə filed by the petitioner . 

the central pillars of tho democracy. Democracy is 
The main thrust of the contention of the petitioner mado 

the process adopted by the people to govern themselves . 
Orally as well as in writing is to the effect that the material 

Holding of elections to choose their representatives to 
facts ploaded in the petition shows mass scale booth cap govern themselves is a mechanism to gecuro that end of 
turing. It was contended that keeping in view the schemo governing themselves through their elected representatives . 
of the Act, Section 100 ha , to yield to Section 123. Tho The object of tho provision for election petitions is to keep 
Hvormonts made in the election petition read with the Anne the fountain of democratic policy above board and devoid 
uros disclose the matorial facts with respect to the booth 

oť impurity . Courts are bound to soo that tho election re 
capturing by the agonts of the returnod candidato as well flocts tho truo will of poople. No corupt practico , as envl 
as by other persona. The 

p r to 

b . 

by the 
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candidate has not been elected by exercising fraud, decep ;. vinst him or the younds on wbich his election is sought 
tion or compulsion on iho votors . The people froely exerci nube declared void . It would not be sufficient to aver 
sed their aght on the polls . The secrecy was easured by flerally the violation of the Act or of commission of 
tne authorties add the people wero allowed to exercise their - - . fupt practiscs or 10 aver merely the concluston , or merely 
right of franchise in tovordance with law . 

reproducing the statutory provisions of the Act . The peti 
tionçt is bound to disclose the material facts falling withia 

the descriptive terms of ine corrupt practices as alleged to 
14 . The machinery , the process and the method of elcc 

have been stated in the petition before the petitioner is 
thou have been provided by the Act, " It further provides 

allowed to prove them of the returned candidate can be 
me remedy for entorcing clectoral rights and setting the 

indicated . The petitioner must show the right or the statu 
Cicciioh wspules, The Act is a complete Code in itself. It 

tory provisions and their violation in the manner prohibited 
has becomo a maxim in election jurisprudence , that right to 

by the statute. "The , mere reproduction of the legal result 
uc ciclu iş neilner a common law night nor a tundamental 

and the intercoce would be uugatory to the law of picadings. 
right. It is purely a statutory right and is regulated by 

The reproduction of statutory provisions would result in 
cho Statute . There 28 no right to dispute an election 

negativing the efficacy of material facts. The proceduro 
beyond the statutory provisions, howsoever immoral other 

need not be sacrificed at the alter of conciseness . Tbo 
wise it may be . Tho election petition is neither an action 

material facts should not be mixed up so as to leave the 
at law nor & suit in cquity but a statutory proceeding un 

other party , who 15 required to meet them to guess the 
KUOwn 10 common law , ( he Courts do not possess wuy 

facts nor the election petitioner can be allowed to bridge 
common law power . 

the gaps in the material facts as the case proceeds. 
15 . The election of the returned candidate can only bo 

20 . It is only thc inaterial facts along which are required 
set aside on the grounds stated by, Section 100 of tbe Act 

to be ploaded No evidence or law need be pleaded . 
und o n no othçc grounds . It is not disputed that one of 

Epethets should be shunned . The material facts have to 
ine . grounds for setting aside the clection and declaring it 

be pleaded in an intelligible form so that one may not be 
void under Section 100 of the Act is the conmission of 

cmbarrassed in mecting the sant. The returned candidato 
one or way of the corupt practices committed by . ibe re 

must know what he has to meet detinitely and with cer 
turned candidate with which wo are concorned in the 

tainty . It cannot be left to deduction by argutaçnts and 
instant election petition Corrupt practices have been 

intetences from recitals. The election petitioner must plead 
denned and itemised by Section 123 of the Act , Commis 

every and all essential facts, for the cause of action , under 
Biod of corrupt practices by a candidato renders him liable 

the statute . Though there cannot be any ritualistic formula 
for disqualification . It debars one from socking clection for for the pleadings of the election Petition , the material 
a particular period in future. 

facts should be germane to the statute giving, causc of 

action or right to a person to conduct himself in the 
16 , Keeping in view the scheme of the Act, it is plain manner required by the mct. . Material facts are the back 
that election of thọ roturacd candidate can be challenged by bone and life line of the petition . Giving of material facts 
presenting an election petition . Section 83 and Section 87 has to be compliod with in letter and spirit. They cannot 
of the Act, read with the provisions of the Code of Civil be left in Vague form , as it would amount to throwing 
Proceduro as well as the Rulos framed under tlio Represen a wide not to be of anything can be caughat. 
tation of the People Act , 1951 , by the High Court havo 
made it incumbent on the eloction in an election petition 
to arrango as far as possible a concise matement of the 21, Precedently , all understood , the material facts in 
materials facts in & chronological order ; give the particulars cach casc stand on their own, These are ibe facts which , 
of the corrupt practices including as full : a katement as if taken to have been established , give the election peti 
possible of the names of the parties, allegod to have com tioner the relief asked for. One of the tests propounded 
mitted such corrupt practicos ; tho dato of the commission with respect to material facts is, wbother Courts could 
of corrupt practices , and the place of commission of cach give a direct verdict in favour of the electiou petitioner 
corrupt practice . Each corrupt practice is required to be on the basis of the facts and the ploadinuity tn . caw the 
picaded separately , specifically and as far as possible should returned candidato bad not appeared to oppose the samo. 
be contained in ono or more paragraphs. 

The material facts aro the necessary facts for tho purpose of 

formulating a complete cause of action. Absence of a 
17 . It has been observed by 

singlo material fact would result in non - triability of such 

the Court on numerous 
occasions and in election petition particularly 

a charge . Reference may be made to Ram Sowak Yadav 

that the 
object of the plendinga is to bring to the forefront 

v . Hussain Kamil Kidwaj & other s , AIR 1964 SC . 1249 . 

the 
material facts which resulted in violation of law , effecting 

The material facts are the tima- qua- non foron eloction peti 
the rights of the petitioner and giving him a right to enforce 

tion . The words of the statute cannot be substituſed for 
tho same through Courts. 

material facts. 
It is to facilitate a fair trial. 

What are the material facts depends on 

It 
is for giving a fair opportubity to the respondent to defend 

the naturo of the charge levelled , the ground relied upon 
himself against the charge attributod to him . 

and tho circumstances of each case, 


18 . There is no doubt that one of the considerations to 
be kept in view is to maintain the purity of cloction and 
track the corrupt practices. But at the same time it has 
to be kept in view that the Courts cannot bo pormitted to 
be converted into gamblo house s to have a frail chanco 
of defeating the will of the people. The election cannot 
ve set asido on general, vaglie avertient s or on the grounds 
» ther than the ono orumcrated by Section 100 of the Act. 
The person challonging the albction cannot be permitted to 
have a roving and Afhjoy enquiry in the election petition 
as it is not an ordinary lís between the two parties. It is 
the Litigation in which public has a dicop interdst, 


22. So far as the material particulars, required to be 
given in 0080 of corrupt practices in termy of Section 83 
of the Act are concerned ibo same are so mixed with 
material facts that it is difficult to separate the two . The 
object of the material particulars is to give a completo and 
definite picture of the acts attributed to the returned candi 
dato . They are meant to meet fairness to the returned 
candidate and to fulfil the picture of cause of action with 
reasonable and sufioiont dotalls . They ard Deant to ex 
plicitly stato particular, sp ciftc , definito charge and to avoid 
attribution of a floating charge against the røturned candidates 


19 . By reading the statutory provisions of Section 83 . AS 
well as from the dictim of various authoritice, it is well 
established that the election petition is bound to stato in a 
logical form , the materlal facts constituting the grounds of 
challenge with certainty , preciseness and brevity . The 
material facts should be sutEcient to apprise the returned 
candidato , whoso plection is irodor challenge of the CALIBE 


23 : - Before proceeding further , it would te expedient to 
notico that. Sottion 83 of thc All providing for the contents 
of the pettion onvisages that (i) that the petition shall con . 
tain a conciso taternert of material facts (ii ) sball get 
forth full particulars of the corrupt practicos (iii ) tho 
namncs of the parties allegcu te hic committed the corupt 
practices (iv ) the date and place of commission of corrupt 
practices . It further cnjoins that an election petition shall 
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be verificd in accordance with the Code of Civil Procedure 
as well as the same shall be supported by an affidavit in 
the prescribed form whore corrupt practices have been averred . 
It further enjuing that any schedule or anhexure of the 
petiiton shall also be verified in the same manner as the 
petition itselt. 

24 . I have heard the learned counsel for the partics at 
length and have gone through the election petition . . 

25. The Hon ble Supreme Court has provided guidelines 
and broad parametery for constituting and reading the pload , 
inge . 1 bey have been clucidely poiqicd out in Ldhay 
Singh s case (supra ). The observations of the Hon blo 
Supreme Court runs as follows : 


[ Provided that whero any person in the setvice of the 

Govornment and belonging to any of the classes 
aforesaid , in the discharge of purported dischargo 
of his official duty make any arrangements or pro 
vide any facilities or does any other act or thing , 
for , to , or in relation to any candidate or his agent 
or any other person , acting with the consent of 
the candidato or his election agent (where by 
reason of the office held by the candidate or for 
Any other reason ), such arrangements facilities Or act 
or thiny shall not be deemed to be assistance for 
the furtherance of the prospects of that candidate s 

election .) 
27 . This section statcs numerous circumstances that bring 
it into operation and they are : - ( 1 ) Obtaining any asis 
tance for furthorante of the prospects of the candidate s 
election from any person in the sorvico of Government (11 ) 
for the furtherance of prospects of candidate s eloction ; ( iii ) 
from any person in the service of the Governient being a 
Gazetted Officer and (iv ) fiom menibers of the police forco . 
It has boen spccilically provided that any act done in dis 
charge of oficial duty it the Officer provides : 


" We arc afraid , this locenious method of construction 

after compartmentatisation, disseotion , segregation 
and inversion of the languuge of the paragraph , 
suggested by Counci, rung counter to the cardinal 
cannon of interpretation , according to which & 
pleading has to be read 9 a whold to ascertain its 
true import. It is not permissible to cull. out a 
sentenco or a passage and to read it out 
of the context, in isolation . Although it is the 
substance and not merely the form that has to be 
looked into , the pleading has to be constructed as 
it stands without addition or substraction of words, 
or change of its appareat grammatical sense . The 
intention of the party concerned is to be gathered , 
primarily, from the tenor and terins of his pleading 
taken as a whole " . 


( 1 ) any , arrangements ; 
(2 ) any facility ; 
(3 ) does any other act ; 
( 4) or thing ; 
(5 ) for ; 


(6 ) to ; and (7 ) in relation to any candidate for his 

agent or other person acting with tto consent of 
candidato or his election agent, it would not be 
doemed to be an assistance for furtherance of the 
prospects of the election of such candidate. 


26 . At this stage , I am constrained to observó that read 
ing of the election petition brings out a total lack of system . 
There are incoherent and incomplete averments. The majo 
rity of corrupt practices attributed to the returned candidate 
are bereft of material facts. It appears that the election 
petition is mostly constituted of cratic inferences from the 
undisclosed facts : Kather , infact, jnferences by the Election 
petitioner have been substituted for material facto disclosing 
a cause of action . It is virtually impossible to collate mate 
rial facts as well as the particulars constituting the corrupt 
practices , which the election petitionor intends to attribute 
to the returned candidato or his election agent or any person 
or supporter with his or his election agent s consent. Since 
the petitionc has confined his challenge to the election of 
the returned candidate with respect to commission of corrupt 
practices as defined by Section 123 (7 ) and 123 (8 ) of the 
Aot, it would be expedient at this stage to notice the dofini. 
tion of commission of corrupt practioe s as envisaged by 
Section 123 ( 7 ) of the Act, which runs as under : 


28 . The other provisions of section 123 ( 7 ) AFC not being 
noticed as the petitioner vide his statement dated January 
12 , 1991 has confined his challenge ; to the dication of the 
returned candidate with respect to (i ) obtaining aggistance by 
the returned candidate from tho Dopaty Cordilssioner for 
furtherance of prospects of his chection (11) from the police 
force . 


" 123 . Corrupt practico - The following shall be 

deemed to be corrupt practices for the purpose of 
this Act : 


( 1 ) 


XX 


(2 ) 
(3 ) 
(4 ) 


I 

XX 
XXXX 


(5 ) 


29 . Both the learned counsct for the partier relied on 
Hardwari Lal v. Kanwal Singh , AIR 1972 S .C . 515 in order 
to buttress thoir Itspective contentions. It would be neces 
sary to cite the dictum of lat laid down in this case , to the 
effect, that Section 123 (7 ) of the Act dofines various allega 
tions of corrupt practices of obtaining, abetting, attempting 
to obtain ; and procusing assistance for furtherance of the 
prozpocts of the candidate s election , from the Government 
Gazetted Officer or the members of the police forcc , other 
than giving of votos. It has been prohibited by law , that 
obtaining of assistance of any nature , for furthorance of 
prospects of election except giving of his vote , ig forbiddon . 
It has specifically observed hat what Assistance was 
obtained in a material fact, the type of assistance , manner 
of it and tho persons from whom the game was sought arc 
all material facts . They are required to be stated with 
oxactitude and precision How and in what manner tho 
assistance was sought for furtberance of prospoots of 
election of the returned candidate is another material fact 
required to be stated . The time and place of obtaining the 
assistance has been defined as material partioulars . It was 
obscrved that fact is not a mere word . Various facts , events 
constitute the material facts. It was further observed that 
mode of assistance and moasure and nature of assistance 
etc. aro material facts to clothe tho potllion with a causa 
of action . The petitioner is required to state the fact in 
itstolf and the happening of it 


(6 ) 


( 7 ) The obtaining or procuring or abietting or attempt 

ing to cbtain or procure by a cand date of his 
agent or, by any person (with the consent 
of a candidate or his election agent ) any 
assistance ( other than the giving of vote ) for the 
furtherance of the prospects of that candidato s 
election iron any person in the service of tho 
Govoritment and belonging to try of tho 

following classes, nároly 
(a ) Gazetted Officer ; 
(b ) 


30 . The potition is constituted of jumble of vapjoits allega 
tions. By reading the election petition as well as the repli 
cation , the relevant facts material for consideration as to 
whether they fall within the ambit of Section 123 (7 ) are , 
that tho petitioner, under the schome of the petition , started 


(d ) members of the police forces ; 
(c ) XX 
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since June /July , 1987 and especially during the 
clection campaign and even inore especially on the 
polling days i.e . On the 22nd and 25th November, 
and on the 28th November , 1989 , when the count 
ing was done in the absence of the petitioner and 
hls agents " . 


In continuity of the above paragraph , in sub -para (i) only . 
a passing reference has been made that respondent No , 7 
had , totally bent the administration of the State to his will 
after taking over as Chief Minister on 19 - 6 - 1987 through 
means wholly uracceptable , 


by giving antecedents of the returned . candidate and painted 
him as a person of criminal background and projected him 
self as a pious person . Succinctly , the facts much less the 
material facts that cmcrge from reading of thc election 
petition and even takipg care of the replication are that 
the returned candidate had posted his relatives as well as 
the relative of his son - in - law as the Deputy Commissioner, 
Rohtak in 1987 in anticipation of the elections to be held . 
The Deputy Commissioner was the Returning Officer at 
the elections notified to be held in 1989 . The returned 
candidate had in mind , to be a candidate for the Parlia 
mentary seat in Rohtak , One P . K . Choudhary was posted 
as a Tehsildar Rohtak , by the returned candidate . The 
election agent of the returned candidate stayed with the 
Deputy Commissioner . He is stated to be a relative of 
the Deputy Commissioner i.e . the Returning Officer as well 
as of returned candidate . The election agent and the 
Returning Officer planned and conducted the election cam 
paign of the returned candidate . The Returning Officer 
appointed and changed from time to time the Presiding 
Officers and Counting Officers and other election staff who 
wore willing to further the prospects of election of the 
returned candidate . The Returping Officer appointed paliable 
Prosiding Officers who belped the Green Buigace to capture 
booths. Tho change in appointments of the Presiding Officers 
was pever notified to the election pctitioner by the Return 
ing Officer, in spite of protests by hig . The Returning 
Officer rigged the poll for the benefit of the returned 
candidate . There was a doubt with respect to fair and 
free election . The Returning Officer and the Superintendent 
of Police led Devi Lal s Green Brigade to facilitate booth 
capturing . At village Matanhel in Salaha constituency , the 
Returning Officer and the Superintendent of Police asked 
the voters to vote for the returned candidate against which 
protests were lodged by ono Raghbir Singh Advocate . Tho 
Roturning Officer to cover vandalisra , at the polls, planned 
to eliminate the chances of countermand. He secured 
reports of the Presiding Officers with respect to 14 booths 
and sent the same with the recommendation of repoll. Re 
poll had been refused to the disadvantage of the election 
pctitioner . 


Shri Mahender Singh Lather was his legal election agent, 
In actual fact Ch. Malik worked as the election agent of 
respondent No. 7 , Ch . Devi Lal and manager of his poll 
campaign , not only by appointing reliable polling staff and 
helping the green brigade to capture booths but also by 
manipulating the repoll of limited number of booths. Tho 
Returning officer hatched a plan to obviato the possibility 
of the entire poll being countermanded for which the peti 
tioner was agitating. He secured reports from the booth 
numbers stated therein . 


( 34 ) Lastly , it was stated 
under : 


in the 


election 


petition as 


" The Green Brigada largely consisted of trained polico 

personnel drawn from Madhuban under Ch . Devi 
Lal s Order. Even the stenguns and other firearms 
displayed by the Greon Brigade belonged to the 
Armoury at Madhuban . To sum up , it was stated 
that he would have secured majority of votes if tho 
result had not beon affected by 


(a ) Respondent No. 7 and planned misuse of the ad 

ministrativo machinery ; 


(b ) manipulation of the election at various stages by 

the Returning Officer a relative of rospondent No. 
7 ; and 


- 31. Apart from the facts as stated above, the petitioner 
referred to paragraph 5 and paragraph 11 of the election 
petition as well as para 6 of the replication . It may be 
noticed that the election petitioner after stating the gene 
ralitics described the attitude of the Election Conimissioner 
towards his complaints , which ho referred in the course of 
arguments, rŲns as under : 


(c ) enıploymont by respondent No. 7 of hiu notorious 

Groca Brigade on the poll day apart from Chief 
Eloction Commissioner s indirect support to res 
pondont No. 7 ." 


" Shri Lathar came to Rohtak , 1hrough out the election 

campaign , he stayed with his relativo Ch , Balbir 
Singh Malik , the Returning Officer and Deputy 
Commissioner of Rohtak to plan and conduct Ch. 
Dovi Lal s election campaign . 


If any candidate in any election had cver obtained the 

( prohibited ) assistance of . a Government servant 
of a prohibited category , Ch , Devi Lal took aasis 
tance of the Returning Officer and D . C . Rohtak 
for the furtherance of his election protest and 
that as indicated above , in a planned manner " . 


(39) I fail to comprehend how from the facts or events 
disclosed , as summarised or reproduced above in verbatim , 
commission of corrupt practices as envisaged by Section 
123 ( 7 ) has been made out. The facts much less the material 
facts as emerged and stated above on scanning the election 
petition and pointed out by the petitioner do not fall within 
the ambit of Section 123 ( 7 ) of the Act. There is no specific 
averment that the returned candidato has ever obtained any 
assistanco from the Deputy Commissioner or the police force 
after the constituency had been called to elect a member 
to the Parliament for the furtherance of election prospects 
of the returned candidate. Even reading the petition diajoint 
edly and culling out the sentences heft and there , totally out 
of context, and ignoring the principle that pleading by infer 
ences to not permissible particularly in an election petition , 
as it is a statutory requirement of the Act that every corrupt 
practice must be clearly and specifically stated , no commis 
sion of any corrupt practice falling within the purview of 
Section 123 ( 7) could be spelled out. 


32 . It was stated in the cleotion petition that about 400 
Presiding Officers and Polling Officers were appointed for 
the election and when their appointments came to the notice 
of Ch , Devi Lal, he asked tho Returning Officer to change 
them and appoint only those , persons wlio would further 
his election prospects. The Returning Officer immediately 
changed the list. The election petitioner made complaints 
to the authorities in this regard . 


· 33 . Paragraph 11 of the election petition roproduced in 
Verbatim , runs as undor , 


" That respondent No . 7 has been declared elected with 

an impressive margin . But actually l ospite of the 
help ho had been getting from the district adminis 
tration and the Chief Election Commissioner, he 
WAS down by more than one lac votes right uplo 
November 19 , 1989 . The election ( poll) was 
however , hugely affected to the grave disadvantage 
of the petitioner by the qumerong factors operating 


(36 ) Roading the election petition in pith and substance, 
I do not find even remotely the intention of the election 
petitioner to state the material facts for commission of corrunt 
practices as envisaged hy Section 123 (7 ) of the Act. By any 
Import . the allegations do not meet any one of the ingredients 
required to he stated to attribute the commission of corruot 
practice of obtaining asostance from the Deputy Commission 
or or the police force. There is no act, much lese overt act 
attributed to the returned candidate or hic election acent 
or any other person with the consent of either of them for 
obtaining the assistance of Nenuty Commisioner /Returning 
Officer or the rolice force. There is no material fact stated 
in the clection petition , much less spelling out llie assistance . 
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(d) seizuro of a place for counting of votes by any 

person or persons, making the counting authoritios 
surrender the ballot papers or voting machines 
and the dowing of anything which affects the 
orderly cougting of votes ; 


It is not possible even to infor as to what assistance was 
sought and in what manner the game was obtained . On dwell 
ing the pleadings further, the type of assistance , the manner 
of it, the time and date of it, the persons from whom sought , 
are conspicuously abycit in the entiro election petition . In 
my considered view , these are the material facts without 
which the returned candidate cannot be charged with com 
mission of the corrupt practice. The haphazard manner of 
avercing the sentence here or there , the disjointed facts in 
the form of one sentace here and onc sentence there cannot 
make out a charge of corrupt practice against the returned 
candidate . The thrust of the averments of the election peti 
tioner appears to be towards booth capturing . 


( e) doing by any person in the sorvice of Government 

of all or any of the aforcsaid activities or aiding 
or condiving at , any such activity in the furthor 
ance of the prospects of the election of a candi 
date . " 


Section 100(b ) reads as under : 


(b ) that any corrupt practice has been committed by a 

returned candidate or his clection agent or by any 
other person with the consent of a returned can 
didate or his election agent, or 


· ( 37 ) There is nothing in the pleadings to show the facts 
with respect to the manner of assistance, mode of assistance 
and mcasuro of 4 .ssistance. There is also no plen from which 
it can be reasonably infçrred who enlisted the assistance , ono 
is left to speculate and guess which of the corrupt practices , 
whether one or more have been committed , Assuming that 
the Deputy Commissioner was posted with an eye on the 
elections to parliament to be held on some future date , 
in the year 1987 , no law has been pointed out under which 
a notice of such acts , having been committed prior to the 
notification of the clections, could be taken note of and the 
clection can be set aside on that score . Nothing has been 
pleaded in what manner the assistance was sought, and how 
it was for furtherance of election prospects of the returned 
candidate , Even assuming the facts as stated above, that poil 
ing officers were changed at the instance of the returned can 
didate , that would not be itself further the prospects of 
election of the returned candidate , 


(39 ) The Legislaturo being conscientious and kecping la 
vízw the wide range and multifacts of acts of booth capturing, 
particularly tuking note of the infinite ingenuity of human 
nature to evolve novice methods of booth capturing and rig 
ring the elections, and further taking note of different forms 
of booth capturing not capable of either complete compre 
hicasion , or definition of booth capturiny , defined the com 
miss .or: of corrupt practice of booth capturing by adding 

Section 123 (8 ) of tho Act in wider tertig in order to attain 
· purity of election . Prior to this amendment, the Act did not 

contain any provisions to deal with tho booth capturing By 
the amendment, booth capturing has been made penal as well 
as a corrupt practice . 


Thus, I fipd that the petitioner has failed to make allega 
tions of material facts in his pleadings, which if approved 
would establish that the returned candidate has obtained the 
assistance of the Deputy Commissioner and the police forco 
for furtherance of his clection progpects. It may be noticed 
that howsoever reprehensible or improper the acts may be , 
the returned candidate cantot be charged with the commis . 
sion of any corrupt practice when the facts constituting it 
are pleaded , which is required to be averted categorically 
and provod beyond all reasonable doubt. 


( 40 ) Reading sections 100 , 123 (8 ) and 135 ( A ) of the Act 
harmoniously and in its plainest forms, it emerges that the 
clection of the returned candidate can be set aside if either 
he or his election agent, or his agent captures the booth , 
It further enumerates that the booth capturing by other 
persons . though is defined as a corrupt practice, yet booth 
captur : g by other persons has to be read in conjunction with 
Section 100 of the Representation of People Act, It provides 
commission of corrupt practice of booth capturing by any 
person , but it has to be either with the consent of the re 
turned candidate or with the consent of his election agent. 


(38) At this stape , it would be expedient to notice the 
amended , provisions of the Representation of the People Act, 
which runs as under : 
" (8 ) Booth capturing by a candidate or his agent or 

other person . 


Explanation . ---( 1 ) In this section the expression " agent" 

includes an election agent, a polling agent and any 
person who is held to have acted as an agent in 
connection with the election with the consent of 
the candidate . 


(41) The Legislatvre in its wisdom provided the definition 
of an agent with respect to section 123 ( 8 ) and gave it a 
docmed meaning., The Legislature gave the definition of an 
agent in very wide terms. It has been done so , to meet the 
ingenuity of human mind to violate the law . The definition 
of an agent provides inclusive of particular persons. It has 
given a deemed meaning to an agent to be read in the 
section . It hus provided that agent apart from any other 
concept of agent the election agent, a polling Agent or any 
person who acts or acied as an agent in connection with the 
election with the current of the candidate . It is an inclusive 
definition i.e . including certain persons to be agent though 
ordinarily they may not be . The definition does not oblitrate 
the meaning of agent As ordinarily tinderstood . 


(4 ) For the purposes of clauso (8 ), booth capturing shall 

have the same meaning as in section 135A ." 
Section 135- A runs as under : 


“ Booth capturing" includes, among other things, all or 

any of the following activities, namely : - - 


(a ) seizure of a polling station or a place fixed for 

the poll by any person or persons making polling 
authorities gurrender the ballot papers or voting 
machines and doing of any other act which affects 
the orderly conduct of elections ; . 


(42 ) The Legislature similarly realising that booth capturing 
cannot be defined , no parameter which would amount to 
booth capturing were specified . Booth capturing has a wide 
spectrum of acts. The acts in peculiar circumstances in a given 
case muy amount to tooth capturing. The definition of booth 
capturing has been kept open conscientiously and wider by 
the Legislatures, , It is provided that apart from the booth 
capturing as used in general terminology it would also includo 
the acts stated 29 booth capturing. Deemed meaning has 
heen given to particular facts amounting to booth capturing. 
Refercice may be made to Section 135- A , It provides : ( a ) 
seizure of a polling station or a place fixed for the poll hy 
any person ( b ) making polling authorities to surrender the 
ballot papers of voting machines and doing of any other 
act which affects the orderly conduct of elections by any nei 
sog ( c ) taking possession of a polling station or a place fixed 
for the poll by any person or persons and allowing only 
his or their own supportors to exercise their right to yoto and 


(b ). taking possession of a polling station or a place 

fixed for the poll by any person or persons and 
allowing only his or their own supporters to exer 
cise their right to vote and prevent others from 
voting : 


(c ) threatening any elector and preventing him from 

going to the polling station or a placo fixed for 
the poll to cast his voto ; 
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provant others from voting ; (d ) throatoning any elector and 
preventing him from going to the polling station or a place 
fixed for the poli to cast his vote , are some of the facts 
which have been doomed to amount to booth capturing an 
envisaged by section 123 (8 ) of the Act. Even aiding or con 
niving of any of above acts in furthçrance of election pros 
pects of a caudidate have been included in the definition of 
tooth capturing. The Legislature in its wisdom keeping in 
vicw the frailities of the human mind to comprehend various 
acts tampering with the free and fair election , amounting to 
be booth capturing , kept the definition open and wider. Cer 
tain facts in the peculiar facts and circumstances of a par 
ticular case may amount to booth capturing. The Legislaturo 
expressed the definition of booth capturing to the fullest and 
farthest in its repitor, which it could do . 


ed the ballot papers and the ballot boxos from the Presid 
ing Oficers, The petitioner saw Abbey Singh coming out 
of the polling booth , Gandhi Nagar Booth was ransacked 
by Abbey Singh s Green Brigade und the fact has not boen 
mentioned in the diaries of the Presiding Officer , The Green 
Brigado was alleged to he of police officers drawn from 
Madhuban under the orders of the returned candidate . 
The weapons displayed on the polling booth . by the Green , 
Brigado belonged to the Polico Armoury , Madhuban . While 
counting narration of the facts , the petitioner stated that 
details with respect to both capturing is given in the re 
port of a Committee unown as Independent Initiative Com 
mittce , Alleged 10 be a Organisation of eminent citizens 
published in the newspapers . The votes of the staff of the 
University and Medical Colleges were cast by Dr. J. P . 
Singh s men who is the poretego of the returned candidate . 
At the most, the substantive way in which the matter has 
been put before me can be summed up is that there was a 
Groen Brigade known AŞ Ch . Devi Lal s Groen Brigade. 
At the cost of repetition it may be obscrved that the pati 
tioner stated in the clection petition that the said Green 
Brigade ut somna nuini of tinię was led by Ahley Siogh 
and on other point of time by the Returning Officer or 
the Supdt. of Police . 


(43) Keeping in view the principle noted in Udhay Singh s 
case ( supra ) to the cffect that pleading has to be read as 4. 
whole to ascertain its true import, read it in substance while 
ignoring its form , the pleading should be considered as it 
stands without additions or substraction of words or change 
of its apparent grammatical sense . The essence of an election 
potition can be taken by reuding the same as a whole and 
as such , can be taken or gathered from the pleadings as a 
whole . The rule of pith and substance while rending the 
petition has to be observed in order to curb the commission 
of corrupt practice . It is the reading of the ploadings in subs 
tance and ignoring the form which has to be looked into . 
The pleadings have to be construed as it stand without addi. 
tion or substraction of words or change its apparent fram 
matical sense . 


(46 ) Great coiphasig was laid by tho petitioner under the 
head of booth capturing on the avermeats made in para 
garph 10 of the Election Petition which may be stated in 
extenso : 


" That the countryside presented the same pitcure as 

the town of Robtak in the matter of booth cap 
turing, rigging of the election , intimidatior of voters 
and polling staff would become obvious from the 
following few cases, zot notiocd by the team of 
the Independent Initiative : 


(44) An election petition can not be road from the point 
of view of the election petitioner i. e . how he thought or 
intended , or what is his motive . It has to be read keep 
ing in view what has beon plainly statod in the daction 
petition . It has to be soon whether fact or events disclosed 
in the petition comply with the requirement as envisaged 
by the statute or Act . Conclusion , Arrived at bv 
the petitioner cannot be treated as plcadings of material 
facts. The returned candidato cannot bo held vicariously 
Vable for commission of corrupt practices of other persoda , 
The requisites essential to disclose the corrupt practices 
cannot be inferred by culling out a sentence here and there 
or joining of the head of one averment with the tail of 
another . Material facts cannot be read hy complex pro . 
cers of reasoning. Jednction , inferences or arguments. Mere 
reproduction of the Section or making of omnibus state 
ment of commission of corrupt practcie docs not amount 
to , pleading of material Acts. Pleadings by inferences of 
corrupt practices have not been envisaged by the Act . 


(i) At village Rayla (Jhajjar segment of the conati 

tuency was inulinated into receiving votos cart 
by non voters. His bote , a copy of which is 
Added along with the letter to the Chief Elec 
tion Commissioner dated 23 - 11 - 1989 Added 
here as Annexure P - 5 , is most significant. 


( ii ) At petitioner s own native village (Chhara ) a 

villago which has always (since 1962) backed the 
petitioner to the tilt - - the Green Brigade made 
its appearance . The villagers were annoyed 
but were helpless in the face of amned men , 
somo of whom got into the booth located in tho 
Girls High School of the village and some stay 
ed outside . Those who had got in passed out 
ballot papers and the seal through the window to 
their comrades outside who marked . 


(49) It would be expedicnt to collate the averments mads 
with respect to booth capturing . 


( ) 


Casog of forcible booth capturing in tho country 
sido were reported tç iho petitioner hy Shri 
Ishwar Singh Sharma, incharge of Badli ecg 
ment, Cb . Jarjit Singh , Advocate Incharge of Thai 
jar segment , Ch . Om Parkash Beri, ex -MLA , hclp 
ing the petitioner in Berl segment, Sh . Subhash 
Batra . President Distt. Cong . (1 ) Rohtak 
(Urban ) wocking in Rohtak secment Smt. Kar 
tar Devi, ox -MLA /Minister, working in Kalanaur 
segment. Ch . Chandler Bhan Inchargo of Hassan 
Anrh segment and by numerous other workers of 
the petitioner," 


(46 ) Wy scanning the petition , the roplication as well as 
the statement made in Court , the skeletal averments on 
facts omerge , that the returnel candidate had bad ante . 
ccdents and tho petitioner has the catire good to his credit. 
While stating so , the petitionor made referenco which con 
be reproduced in verbatim to the effect . " It was this Abhey 
Singh who led Ch Devi Lal Respondent No s Green 
Brigado" . Thereafter, ihe petitioner pointed out by stating 
in the potition that the returned candidato out of political 
design in the year 1987 appoined Ch. Balbir Singh Malik , 
Jr. IAS Officer and close relation of Mahinder Singh 
Lather as Deputy Commissiorier, Rohtak . Mabinder Singh 
Lother is none else but is the son -in -law of the brother of 
the returned candidate . Similarly , one P . K . Chaudhry who 
is again a close relation was appointed Tehsildar at Rohtak . 
The overt act attributed to the Returning Officer is to the 
effect, that under the directions of the returned candidate , 
he entitled the reliablc persons willing to further the pros 
pects of election of the returned candidate, on election 
duty . The Green Brigade was led by S . P . and Deputy 
Commissioner to facilitate the booth capturing. They en 
tered into the rolling booth and asked the otcig to yote 

for the returned candidate . The petitioner found broken 
blot boxpand qutilated ballot papers. All Ach are attrf 
buted to tho Green Brigade who are alleged to have spatch 


447) The petitioner continued in averting in . goneral term : 
irrelevant and scandalous averments to the effect that total 
town protested against the strong armed method adontod 
hy the ruutmed candidate which resulted in polling of a 
fmw vextes on account of terror and capturing polling booth 
with the help of tho Grcon Brigade. It way everted parti 
cularly in Parályraph 15 that 600 booths were captured . 
Further a table of a number of hooths captured have been 
mentioned in Para 15 with the name of segment and num 
her of unto jurived . It was nocifionly statert that the 
Deputy Commissioner and S . P . led the Gre Brigade and 
told the voters in the polling booth to poll for the returned 
candidatę. Gandhi Nagar Booth was ransacked by Abbey 
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obvious advantage of all acts and conduct of the Green 
Brigade was attributed to Ch . Devi Lal, the returned can 
didate . - Again Green Brigade was stated to be a National 
scandal and is capable of committing any crime. . . 


Singh s Green Brigade . The Deputy Commissioner and the 
Returning Officer helped the Green Brigade to capture the 
booth and they manipulated the repoll of a limited num 
ber of booths. The Returning Officer secured the reports 
from the Presiding Officer with respect to limited number 
of booths only . It was averred that the votes were polled 
by impersonation with the help of Green Brigade and poll 
ing staff, and that a letter was addressed to the Authori 
ties by the petitioner apprehending booth capturing at the 
hands of the Green Brigade, but much worse had happen 
ed than what was apprehended . The list of the affected 
booths is alleged to have been given by the Legal Advisor 
to the Election Commission . High percentage of 80 per 
cent polling was achieved by supporters of the returned 
candidate with the help of the Green Brigade. Votes were 
marked by the members themselves of the Green Brigade . 
Finally concluding his . averments the petitioner stated in 
Paragraph 18 as under : 


(52 ) The averments have been summarised above after 
marshalling the pleadings, culling out one fact from one 
para and the aevrments from other , though the said sen 
tences have been made in the peculiar context of the aver 
ments being made in the paragraph. 


53 . The petitioner vide his statement dated January 12 , 
1991 , confind his chartered of claim to commission of 
corrupt practice of booth capturing by the returned candidate s 
agent and by other persons as delined by section 123 ( 8 ) 
of the Act. In order to determine whether material facts 
as well as material particulars under the heading of booth 
capturing by the returned candidate s agent or by other 
persons have been made out. 


“ That to sum up it is beyond dispute that the peti . 

tionerwould have secured majority votes in the 

election , if the result had not been affected by : 
(a ) respondent No . 7 s planned misuse of the admi 

nistrative machinery ; 


. 54. The entire emphasis and thrust of the arguments of 
the petitioner were to the effect that booths were captured 
by the Green Brigade some times led by Abhey Singh and 
at other point of time by the Deputy Commissioner and the 
S . P . That is the bald statement male in the entire election 
petition . It may be noticed thai no name of the perpetrators 
of booth capturing has been disclosed either in the election 
petition or in the replication or otherwise . 


(b ) manipulation of the election at various stages by 

the Returning Oificer , a relative of Respondent 
No . 7 ; 


" (c) employment by Respondent No . 7 of his noto 

rious Green Brigade on the poll day ; and 
( d ) the Chief Election Commissioner s indirect sup 

port to Respondent No. 7, in that the former 
took 70 notice of the Petitioner s insistent de: 
mand for a free and fair election and his re 
fusal to order repoll in the entire constituency, 
even though he was fully familiar with Ch . Devi 
Lal s use of strong-arm methods for winning 
elections, from what he (the Chief Election 
Commissioner ) had been in Faridabad s Parlia 
mentary bye - election which had taken place only 
a short while ago ." 


55 . Precedentiy, it has been established that consent to 
do a particular act is a material fact. The facts constituting 
the consent have to be pleaded as facts and proved as such . 
The inference from those facts with respect to the consent 
is the purview of the Court. Similarly , booth capturing is 
again a fact. It is incumbent for petitioner to state the 
material facts constituting booth capturing. It is for Courts 
to infer from those facts whether it amounted to booth 
capturing falling within the ambit of the definition of booth 
capturing as provided by Section 123 (8 ) of the Act. 


148 ) It is pertinent to note that the petition is a veritable 
rigmarole . Apart from the facts , as summarised above , it 
may be noticed that in paragraph 8 of the petition , the 
petitioner disclosed the story of exercise of undue influence 
and made an attempt to connect the assumed act of attri 
buting booth capturing to undue influence . It would be 
advantageous to reproduce how the averments started in 
paragraph -8 . It runs as under : 


“ The story of the exercise of undue influence by Ch . 

Devi Lal s Green Brigade and by his election 
agent does not end with the happenings in Rohtak 
town. There was hardly a booth in the consti 
tuency which was left uncaptured " . 


It further goes on to say that “ in the report prepared and 
circulated by the Inde - endent Initiative . which ia a social 
body , who made a report with respect to the connection of 
Ch . Devi Lal s election agent with the eexrcise of undue 
influence , the intimidation of voters ; his interferences with 
the electoral rights of the Harijans and appeal in the name 
of caste etc ." , 


56 . In order to attribute agency to a particular person of 
his acting as an agent of the returned candidate , it is essen 
tial to plead the material faces and attributes of an agent 
before the petitioner can be permitted to prove a person to 
be an agent of the returned caudidate . Though the words 
of the language of the Section are perfectly wide and general 
and not rstricted , yet material facts are required to be 
plcaded to disclose what acts culminated in an event , which 
were committed by the returned candidate , in order to cons 
titute booth capturing or constituting a person as an agent. 
Similarly , pleading of material facts constituting consent to 
any other person are the pre - requisites of corrupt practice 
by any other person with the consent of either the returned 
candidate or his election agent betore the petitioner could 
6 charged with coinmission of cerilipt practice . To provo 
the charge of commission of corrupt practice of booth 
capturing. I am constrained to observe that, precise se 
quence of events , unerringly impuing charge of booth 
capturing by the returned candidate is echoed . The plea 
cannot be left in the lopsidea realni of facts . These mate 
rial facts are the pillars an essential to disclose in the 
elaution petition before ihe returned candidate is indi. 
cted of commission of corrupt practice . The bare using 
vi epithets like booth capilling agent , riggwg of election 
so on and so forth , does not disclose the material facts. 
Mere reproduction of the language of the Section even 
se -arranged , does not amount to a plea of a faci falling 
within the ainbit of the Section otherwise it would lose 
the very efficacy of pleadings. The Courts are bound to 
and must look at the facts stated and the law vioiaid and 
taking note of the alleged averments in a conimonsense wav , 
and ask whether the facis disclosed are substantial and falls 
within the parameters of he ambit of law . In my consi 
dere:t view , the approach to find out the materiai ( acts in 
the elcction petition is to look back over the series of events , 
disclosed , constituting the commission of corrupt practices. 
The Court must ask a Question to themselves whether in 
the circumstances . the Election Petition discloses any cause . 
of action . One must avoid mechanical solution or any ritu 
alistic formula , to find out whether the required facts dis 
closed complied with , before the petition can be sent for 
tria . The law particularly Section 83 of the Act eninins 


(49 ) In the same strain , the election petitioner made a 
passing reference with respect to use of strong armed 
methods employed by Ch . Devi Lal s Green Brigade with 
the blatent help of the Deputy Commissioner and the 
Superintendent of Police. . 

(50 ) The allegations were refuted in the written statement. 


(51) The petitioner in his replication stated that booth 
capturing was so numerous that it is difficult to give de 
tails here , but they will be revealed at the time of evidence . 
It is all a matter of research and there can never he a ques 
tion of an after thought in such cases . Voting pattern , 
percentage of votes reduced the election to total farce . The 
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on the petitioner in no clear terms that the petitivnor should chargt he is rood te meet. No roving and fishing on " 
disclose precisely tho material facts answoring all concomit quiry can be permitted in an eleotion petition . The pett 
tants constituting the conmission of corrupt practice , Fur fronco not be permitted to produce convenient wites 
ther it is required that ful particulare disclasing the corrupt procure and produce uccording to the exigencies and pro 
practice je. titne , place and date , booth capturing an giest of the caso , 
independent ground for commission of corrupt practice . The 
potitioner has by failed to sell out and fortrulate his 

59 . The cloction cannot ba challenged on morsel of it 
plaas in order to dlaclost the Diatorial facts from which it could formation. On scanding the election petition , statement of 
te inferred that booths were captured as defined by the 

tho petitioner and replicution , the relevant allegations may 
Act . The . plon has to bo accurately and comprchonyively be stated in extenso in the words of clection rotllion " booth 
stated in order to provide a fair opportunity to the respon . captures were $ numerous that it is difficult to tivo detait 
dent and elected candidate to meet the charge levelled against 

here. They will bo revoaled at the time of evidence . It 
him . The pleadings cannot be lightly treated and as sugges 

is all a matter of record and then there can never be a 
ted by the potitioner , it cannot precisсly be compared with question of ofter- thought in such caxcs. Voting pattern 
public interest litigation wherein question of justice is of und percentage of votcs is totally reduced to tho obvious 
Trimo importance whercas in the election law as settlod advantage of Devi Lal Greta Brigado is a national scandal, 
pecedcntly and stated above equity does not como in . They aro capable of committing any crimo," Even in iho 
1110se are the statutory proceedings and can be carried course of arguments, tho petitioner specifically stated that 
in letter and spirit of the provisions of the statute . 

no further particulars or facts with respect to booth captur 
ing or obtaining assistance can be given as it would humper 

his right to lead evidenco . Nothing beyond what has already 
57. Sifting of the entire election petition, facts disclosed been given, can be stated or given in tho circumstances of 
Ot events narrated , thc petitioner made roference to one the case , nature of case or the allegations made" . 
report or the other , cither in tho nowspapers or indepen . 
tent initia : ive or reports of the petitioner made and crratical 60 . It is axiomatic that corrupt practice is to proved liko 
juference of booth capturing. This made allegation of com il criminal charge . It cannot be proved on the basis of 
mission of corrupt practice as defined by Section 123 ( 8 ) , inferences , one is required to uver in cler , Specific allega 
Lisettiny Skle the election . I in construined : 10 say that tions. There cannot be any substitute to material facts 
this is not permissiblo in election law . By incidents or Icading to an infercnce of consent. No , implied consent 
events war , uted , hecping m view the scheine, in which the can be pleaded nor implied consent bas been made as corrupt 
petition is drafted . Neitlier in substance nor littorally for practice under the Act. The contention of the petitioner 
in sequuals of it discloses no material facts rosulting in the that the clection petition is to be trcated as public interest 
booth - capturing, satisfying all the commitments required litigation cannot be accepted on the face of it particuluily in 
by Section 123 (8 ) have been pleaded . A sweeping and view of observations made earlier . 
omnibus avarnient in the form of a sentence here and there 
totally out of context while narrating an event, with an 

61. Reading the exordium to the petition , scaming the 
epitheto booth capturing , has been made. There is no 

charyo attempted to be attributed to returned candidate , 
qoubt that the story told as summarised above , inc peti 

narahsulling the pleading, I am constrained to observe that 
tioner s pleadings is reprehensible . Story pleaded almost in 

the petitioners iltempt to chuige the returned candidate with 
the nature of fiction declares the gagging the democratic 

a corrupt practice of booth capturing in any form is not 
process. The question before us is whether the story culled out 

even a cascade of corrupt practicc of booth capturing. 
by inix1118 of the ontirc petition discloses any material facts, 

Keeping in vicw the cxordium of petition , body of it and 
within the ambit of the corrupt practice of booth capturing 

inferences drawn or conclusions assumed by the petitioner 
as defined by the Act. Howsoever , lucidly with cpithets 

does not even remotely put any nexus between commissio n 
tie re - arranged words of the section are reproduced, cunnot 
be a substitute for material facts. In any considered view , 

of corrupt practice of booth capturing by the returned candi 
the atteinpt of the petitioner appears to be to plead 

date . The attempt of the petitioner in inake Out corrupt 

thic 
Cunimibaion of corrupt practice of undue influcnce which 

practice by doing the anatomy of the election petition und 
he himxelf admitted that the petition does not disclose . 

uplifting a sentence here and reading of it in conjunction 
It discloses that cven if the corrupt practice oxists , on the 

with another wherein a sentence was used to convey different 
bilet referchice to the pleadings, yet the petitioner has not 

ovents, cannot be permitted to (liscover commission of 
Iclied upon it, Sympathy or reprehensible nature of the 

corrupt praclice. It is pertinent to note that by complex 
Act does not envisage the setting aside of election . Odiyini 

reading and involved process of argumentation docs not lead 
of reading " he petition , replication and even annexures is an 

to an inference of conclusion of commission of corrupt 
scarch in vain . The attempt made by the petiitoner in 

practice . Onc is lost in the jumble of confused uvermenis 
course of arguments to creat facts which are missing from 

and unable to make head or tail of the other in order to 
picadings cannot he substituted by any other process of 

present a composite picture of corrupt practice . The in 
anatomy of petition or conclusion made by the petitioner . 

evitable result is plea made in the genuence of cvents dis 
closed no corrupt practice . I have failed to find out, what 
to say of all tho concomitants of corrunt practice, not even 

ono can be fixed. - Averments of booth capturing merely 
58. Tt is not cnvisaged by the Act nor by the Code of stating so , doc s not amount to pleading facts for the sune. 
Civil Procedure , to put forth the implied plead 
ings. It is not permissible to rewrite the pleudings. It is 

62 . In an election petition Court is to determine the 
ordinary principle , that pleading of material facts connot truth of facts alleged and keep the election free of corrupt 
by process of reasoning producing a particular logical practice . Courts are bound to see that duly qualified persons 
result, Pleudinga innuendo are not permissible . In the casc have been elected . The voters have not been Juped etc . 
in hand, it has neither been impliedly nor by inferences nor It is for the petitioner to aver facts after Jue enquiries and 
con innuendo pleaded that, the booths werç caplured prove them at trial. It is then alunc the election can be 
either ty the returned candidate or by his agent or by any set aside. There is no doubt that tho Courts should be 
other puison much less with the consent of the returned leluc : nt to frustrate the action on technical grounds parti 
candidate or his ekction agent . The petition is constituled cularly when commission of corrupt practice is alleged, 13 
of rigmaroin pleay. There are general, vague allegationy purity of election is the prime object of the act, yet the 
and omninas itutunlcnt of booth capturing by the Green fact cannot be lost sight of that the petitioner cannot re 
brigade Mortel avetinent in some paragraphs. I am cons granted an ornortunity of gumbling in Court taking a free 
trained to observe that the petijtoner has not stated any chancc of success and allow making of roving and fishing 
material facts with respect to Green Brigade. It han been enquiry with no definite charge for which the returned candi 
stated at one piace that, it constittutes of a goons letloose , date can be indicated . 
hy the returned candidate , on the other hand it was stated 
to be consiituled of largely police constables from Madhuban . 63. The petitioner cannot cure the lacuna of withholding 
No striking 1 obvious feature with respect to Green Brigade the material facts and information from the returned candi 
has been stated , rather the petitioner has narrated his dato . Tho potitioner appears to have been caught up in 
conclusion with respect to persont alleged to have captured the false plea that he can get something for nothing. The 
booths and named collectively it as Green Brigade . The nctitioner cannot be permitted to trim his sails in petition 
respondent is left in the arena of bewilderness to know what according to his interest. The plea of booth capturing has 
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not teen pul lorth in its true prospective from which it voting on behalf of those who were bycoiting the votes. Tho 
can be viewed as conm . 9 $ 7011 OL wurrupt practice witon that HONIC AUTO manes Iuriber icieience to soin Iclier addressed 
anbit of the Act. ine preadings arQ cxtremely vague and by the pelluoner to the keturning Oficer , wnele. ne has 
lacking in material particulars also . It has been in artistically speculcaly ilcntioned the happenings in the constituency . A 
dil 4th Walandy 1 Cuivendum vi CVCALS U IN reference to the Annexlile discloses that at Rayia , Jhujjar 
naillte " liC 100 rutier JSC ) surc OL essental naterial segulvet Ol Parlamentary koniak constituency, Shri Jiwan 
facts. All sorts o irrelevant, vaxatio s , scandalous, Ongn and his lumily was manhandied by snatching their 
unnecessary , frivolous plcas und facts have been stated so ballot papers Sr . Nos. 146400 to 746830 und marked them 
mica. Su milihc pelioner nas not Saunied in { DUSIOS in favour of Janta Dal. I fail to comprehend how Annexure 
The lttuned Citdidate when he averred in the Elcction l ) or enclosure with it involves the returned candidate . 
Pelton thut Mahenger Singh Latner ne election agent Nothing has been attributed to the returned candidate in any 
ol inc petitioner is the virtual son -in diw of the retuineu torm watsoever. In view of such a vague plea , tre petitioner 
candidate . The election petiiioner is not new to plead cannot be indicted with the charge of corrupt practice . 
108 . He has itinumeribic cascs lo his credit which he con 
ducted nimiscif . It candidly stated that he conducted his 
own election petition 

(67 ) Similarly , in para 10 ( ii ) it is stated that in 
Lipio Hon olc Supreme Court. He 

village 
can not clan to bc naile and claim laxity in pleiding on 

Chhåra atter stating , the village is being of petitioner and 
an election as being a literate person . 

always backed the petitioner to the tilt , the villagers werd 
annoyed oy inc presence of Greca Brigade but were helpless 

because of the armed men , some of whom got into tho 
(64) There are no material facts disclosed in the entire booth located in the Girls High School of the village , and 
Election Petition , huw , when , where , which polling station some stayed outside. The men who entered the booth passed 
or a place for poll was seized , or taken possession of or at out the ballot papers with seal to their comrades out side , 
which polling station , which authority , was made to surrender who marked them . There is no averment not even the 1c 
ballot papers , to whom when , at which booth , to which per motest indication that these yotes wore over polled . No per 
son the ballot papers were surrendered What is the nexus son has been named who acted in the manner as stated above . 
betwcen the persons to whom the assumed ballot papers were Neither any time or date of happening has been statod , 
surrendered , and the returned candidate . No material facts , Without anything with respect to anything more to identify 
how the act of the persons can be attributed to the returned the Green Br gade, it is too much to attribute the act of 
cand date even remotely has been stated . Therc is no aver the Green Brigade to the returned candidate . There are no 
mentor matcrial facts constituted of doing an act which materjal facts with respect to the Green Brigade or nexus het 
affected the orderly conduct of the election . There aro no ween the Green Bridade and the returned candidato . No facts 
material facts or even remotest reference that by taking have been disclosed that the Green Brigade was acting with 
possession of the polling station , the supporters of a particular the consent of the returned candidate . The avermonts havo 
candidate were allowed to vote and the others were prevented . been made on the basis of thọ reports made by the named 
There is no averment that any elector was threatencd and persons . That is thi s what the petitioner stated at the best. 
prevented from going to the polling station . There is 110 No part has been attributed to the returned candidato . It is 
person named to be an agent of the returned candidate . Abhey well established that acting with concent and act not in con 
Singh , Returning Officer, Mahender Singh Lather can be nivance or acting on one s instance aro totally different con 
termed as ugents , by inference gatisfying the conditions im cepts . Materal fact for each ono of tho acts would be polls 
posed by the ct, so that person can be deemed to be an npart. Reference may be made to Giani Zuil Singh s caso 
Eygent of returned curdiclate , within the defin tion provided by (supra ) AIR 1984 ( 1 ) S . C . C . 390. Tho petitioner vehemently 
the Act, No overt act of booth capturing has been attributed arguçu that these averments in the petition disclose the callso 
to the election agent or 2 polling agent or to any other per of action of booth capturing either by the agent or by no 
son with the council of the candidate . No avermont has been other person with the consent of the returned candidate . 
made that though Abhcy Singh is the grandson of the returned 
candidate , he was working in connection with the affairs of (68) Similar are my observations with respect to paragraph 
election of the returned candidate. No material facta dis 5 . The refusal of the petitioner in his statement as well as if 
closing the consent of the returned candidate for booth cap the replicaion that no further facts or names of the informa 
turing to any other person has been disclosed . There is not mants and the names of the persons or agents who captured 
An iota of plea from which inference of retuinci candidatc the booths can be disclosed , keeping the material facts up tho 
can be inferred even remotely . 

sleever makes the avermenty devoid of any material facts . 


(65 ) The petitioner referred to the Annexures attached 
including the renorts by the Independent Initiative Com 
mittee as well as newspapers and slips . A reading of the entiro 
pet tion does not make out that the documents attached with 
the petition , though termed as Annexures , are the part of 
the rleadings. Even if they are taken as part of the pleaclina . 
it does not make any improvement in the averments of the 
plcadings , 


(66 ) The petitioner vehemently emphasized that commission 
of corrupt practice of booth capturing has been put forth 
cin " :Jy ho ihr fetition in paragrarh 10 of the election 
petition , which has been reproduced in verat: m in the earlier 
part of the judgment. Dissecting the facts, in the para , the 
petitioner has pleaded that at village Rayia , the Presiding 

- - mpe intimilated to allow to cast the votes of the voters 
by the non - voters . 11 nowhere discloses who were the parpe 
tructors why inumidated the Polling Officer , nor it has been 
disclosed who was the polling ollicer . What and how he was 
intimidated has also not been stated . The averments are 
bereft of all the quitsense defined for both capturing. Though 
A reference to Annexure P5 has been made yet it cannot be 
treated as part of the pleading part cularly when the facts 
have neither been averred in the clectiun petition nor the 
Annexures have been verified in an aged by Section 83 oi 
the Act. The petitioner intended to make the Annexures as 
part of the plead ngs . Annexure PS is in the most generic . 
The petitioner hos claimed repoll, Only averment made is 
that Ch . Devi Lal s Green Brigade with their gapporters were 
1078 GT/ 91 – 3 . 


(69) The words of Section 123( 8 ) of the Act are piecisely 
wide, general and not restricted . No doubt, Legislatiurc inten 
l ed to cover all sorts of acts resulting in booth capturing, 
keeping in view the human ingenuity of polluting the election 
process in an attempt to obtain polit cal power by all means. 
Even the acts carrying doubt about their being in the naturo 
of booth capturing by the Act as booth capturing has been 
defined by decming provisions. In my considered viow . the 
acts averred and summarised above and referred to in ve! bir 
tim do not even broadly fall within the definition of booth 
capturing attributable to the returned candidate . There s not 
a whisper in the entire cllection that even assumed acts com 
mitted by the alleged Green Brigade amounted to commission 
of corrupt practices by the returned candidato , inasmuch ag 
there are no facts ncuch less material facts , or in the parti 
culary stated in the election petition , either with respect to 
the consent of the returned candidate to the Green Bigido 
for booth capturing or the Green Brigade being an agent 
of the returned candidate as defined by the Act, in spite of 
the fact that the definition of agent also has been kept very 
wide. In view of the facts lucily summariscd above , it is per 
tinent to note that there are no averments from which it can 
he iníerred cvon remotely thai the acts are attributabl: to the 
relurned candidate . THOLIC !! the petitioner emphasised and 
choose to attribute corrupt practices of booth capturing to the 
returned cand watc but cither on literal reading of facii 19 
noticed in the cartier part of the judgment or later bs Iisulog 
ing any act of booth capturing attributable to the reituned 
candidate , it apnears - ond can be reasonably assumed that tho 
pctitioner intended to attribute corrupt practice of undue in 
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1ucncs and while doing so here and there used the spirbois ul of corrupt practices committed by the returned candidate. 
booth capturing. Thus, even if the corrupt practice exists , that No material facts bave been disclosed that the votes re 
hay not been relied tipon either in the petition or in the state ceived by the returned candidate are attributable to any or 
ment made later . However apprehensible and condemnable the all of the corrupt practices alleged to have been committed 
happenings may be but unless the returned candidate is cither 

much less by the returned candidate. There is not even 
hipisch the perpetrator of the act or it is attributable at him 

a reference innuendo lo the effect that the returned candi 
in any manner of is within his knowledge, his clestion cannot 

Jate did receive certain votes on account of commission of 
be set aside. The entire petition is a conglomeration of general 

Orrupt practices which he would have not received but 
nverinents and does not conform to any corrupt practice 

for the corrupt practices attributable to the returned candi 
dctined by Suction 123 of the Act. Thus, in my considered 

date much less its effect on the votes or their consequences 
view , the petition does not disclose commission of any corrupt 

un the election result so far as the returned candidate is 
practice as contemplated by Section 123 of the Act. 

concerned . 


70 . The claim of the petitioner tor being declared elected 
cannot he sustained . The scatutory requirement for declaring 
the petitioner elected named in Section 101 of the Act. Re 
levant portion of the Section is in the following termy :- - 


“ If any person who has lodged a petition has in addition 

to calling in question the election of the icturned 
cundidate , claimed a declaration that he himself or 
any other candidate has been duly elected and the 

High Court is of opinion 
( A ) XX X X XX 


ih ) That hul for the votes obtained by the l eiu neal 

candidate by corrupt practices the petitioner or 
such other candidate would have obtained a 
majority of the valid votes, the High Court shall 
after declaring tlie election of the Icturned candi 
date to be void declare the petitoiner or such other 
candidate , as thc case may be, to have been 
duly elected ." 


74. Thus, the material facts emerged from leading of 
paragraphs 4 , 17 , 18 and 19 of the election petition , are that 
the election petitioner 13 a pious person , the returned candi 
date is a criminal. It is on account of unworthy efforts of 
the Green Brigade, the Administration s cold shoulder 
to the objections and complaints and the appeal to Jats hy 
the returned candidate that the clection -pelitioner failed in 
obtaining a resounding victory in the election. He would 
have secured majority of valid votes but for the clandestino 
misuser of administrative machinery manipulation of elec 
tion at various stages , deployment of tho Green Brigade 
38 well as the support by the Election Comissioner 10 
the returned candidate by not taking into consideration the 
pctitioner s complaints. The returneal candidate bad i 
castic approach as a Chief Minister and this alienated the 
non -Jat voters which are 50 percent. Tlie election peti 
tioner further attributed to the returved candidate ind 
his fumily members the master mindes criminology and used 
the power and money in oider 10 inake their way into botics . 
It is attributed that the clection was perverted to be dis 
advantage of thc clection -petitioner since July , 1987. The 
election petitioner claimed that had there been peaceful and 
fair polls, the returned candidate would have hugged behind 
by 70 percent vote . It was further claimed by making 
2 passing reference, that the election -petitioner would have 
won if the booths were not captured . 


171) The petitioner has avcrred in the rctition that re 
tuned candidate is disqualifica on account of commission 
of corrunt practice stated in the clection petition . He further 
HVEITc that the election retitioner would have been clected 
but for unworthy cffcrts of the Green Brigade , appealed to 
Jats und non - voters to vote for the returned candidato . In 
fact, the election petitioner would have secured majority of 
votes but for the clandestine inisusing of the official pa 
chinery , deployment of Green Brigade and the support 
renderer hv thn Chief Election Commissioner to the 
returned candidate by not taking into consideration and 
acting on his complaints, By reading of the section , it 
is discernible that the petitioner could be declared elccled 
if he would have received the majority of the valid votes but 
for the votes obtained by the returned candidate on account 
of commission of corrupt practices . The link hus to hc 
established between the votes rcccived because of the 
commission of corrupt practices committed by the returned 
candidate . If after taking out the votes received because 
of the commission of corrupt practices by the returncd 
candidate , the petitioner received the majority of valid 
voles then alone thc petitioner Can te declared elected . 
There is no such averment or fiaterial facts stated in the 
election petition. 


75. It would be impossible to discern or collate material 
facts, constituting the averments that the returned candi 
datc had , cither obtanici votes by means of corrupt prac 
tices to such an extent that but for such votes received hy 
The returned candidalc attribotable to the corrupt practices 
committed , he would have lost the clection and the votes 
polled on account of commission of corrupt practices in 
his favour , would have been polled in favour of the clection 
petitioner. No number of votes polled in lavour of the 
returned candidate attributable to the corrupt practices has 
been stated . It has unt heen state how many votes out 
of them would have been pollcct in favour of the election 
petitioncr. No material facts affecting the voles of the 
returned candidate by corrupt practices attributed to him 
have been disclosed . 


72 . There is no diypute that the returned candidate rc 
ceived the majority of the valid votes. There is no aver 
mcnt in the entire election petitior that how many votes 
the returned candidate had received on account of the 
commission of corrupt practices and innuendo plen was 
taken to he established by referring to the averme nts in 
paragraph 19 of the election petition wherein it is stated 
that the scrutiny of election record and recounting of booth 
where re- poll was asked for by the election pelilioner 
woulil have eminently justified , the claim of the seat hy 
the petitioner . 


76 . I am constrained lo observe that by reading of the 
entire election petition , l om able only to spell out of 
the jumblo of various avormonts , that the petitioner claims 
to ho a pious and meritoriolis person and the returned candi 
date has been painted 10 he most undersirable perso n , The 
respondent is stated to have started his undesirable activities 
and implementing the same since July , 1987 much before 
the constituency was callcd to elect membor 10 Parliament 
the retumed candidato bad deciiled to seek the c !cction from 
the constituency . 


73. I am of the considered view , that neither any plca 
that the clection petitioner had received majority of valid 
votes was raised nor material facts have been disclosed 10 
sbow , that it was so intended particularly by referring to 
the averments made. Intention gathered from the schemo 
of the petition , reading the substance of the petilioni, ro 
such plea can either ic rend erpresaly or impliedly that 
the petitioner has plended that he would have received 
majority of valid votes but for the votes received ccount 


77 . The Act does not provide for setting aside the elec 
tion for thc events or acis prior to the declaration of huld . 
ing election . Tho averments made in the clection petition 
are general in nature , hercft of facts or material facts. 
It is impossible even to gather what the election petitioner 
actually intended to urze . It does not disclose what the 
petitioner was astcrting. It would emerge from brief ex 
ordium , the petitioncr s conclusions stated in rara 18 of 
the election petition , that the petitioner challenged the 
election on the grounds made out in paragraph 18 , ie , there 
Was an absuse and planned misuser of Government machi 
nery , indifferent attitude of the Chief Election Commissioner , 
relation of the returned candidate and his election agent 


[WT II - * * 3 ( iii) ] HTCTT TOTY : 74, 1991/ 14 , 1913 

263 
- - = = = - 

- - - --- - S . S . . - - . 

- = - - - - - - -- - - - - 
with the Returning Officer, antecedents of the returned commission of corrupt practice hy itself can be ground for 
candidato , planning of the election campaign for the re 

setting aside an cloction . 
tujuid c uidate , without disclosing what that planning was 
and what was its effect and how the planning was ciiber 
probibited by the Act us was ic violation of any of the 

79 . On reading of the entire petition , oue is left with no 

option but to style it as contents of a fiction . 
show 

The 
provisions of tho Act. The petitionor has failed to 

style 

of drufting the petition also corroborates the above inferonco . 
oven a link of the returned candidate with the avermenty 

It need not bo emphasised that the avermentz grado in tho 
made in the election petition except using epithots. There 
are no material facts disclosing which corrupt practice or 

petition are too vague and amount to taking a chance to 
practices were committed by the Telurned candidate . All 

make a roving and fishing enquiry which is not permissible 
sorty of irrelevant scandalous and incidents of family affairs 

under the election law . The electivs ontcrpriscs are not 
of the returned candidato or even his remotely connected 

permissible in the Courta, I have failed to comprehend 
relations have been roproduced in the cicction pctition . 

how the reports in tho news papers or reports by the Com . 
It is most unfortunate and cannor by any standard be 

mittee of social workers or their inforencet constituto a 
considered to be the relevilnt pleadings . The observations 

pleading of a fact when they are not cyon a substantive 
made by mc find support from the observations made in 

pieco of evidence . The pleudings as pointed out from time 
Samant N , Balakrishan22 ( c . v . Georgo Fernandez und 

to timo in the course of my judgment are pabulous, obscure , 
others etc , AIR 1969 S . C . 1201, 1970 Unreported Judkinents Oscilating, speculative and are in the nature of inferences . 
231, Hardwari Lal v . Kanwnl Singh , AIR 1972 S . C . 515 , 

It may be noticed at this stage that a feable and Dalf hearted 
Roup Lal Sathi v . Nachhattar Singh AIR 1982 S . C . 1559, 

attempt was made whilo making submisvions by the peti 
and Daulat Ram Chauhun v. Anand Sharma AIR 1984 

tiones that the documents referred to in the pleadings be 
S . C . 621. 

considered as part of the pleadings. The contention has 

bcen noted and rejected for tho reaşons recorded above 
78. The adalomy of the election petition , assumed cauker 

und additionally it may bo noticed that they do not form 

part of the election petition not the petitioner intended to 
ing of huştings even before the elections were declared , 

do 80 which is glaringly obvious as none of them has been 
obloguy of the returned candidato , no facts can be recapitu 
lated from reading the entire clection petition, inessingly 

verified as envitaged by Section 83 of the Act, " Still even 

if they are accepted to be fomning part of 
pointing out commission of any corrupt practice put forth 

the leadings , 

they do not improve the petition in any manner. They do 
by the petitioner in the course of arguments. The scurilous 

not contributo any niaterial fact disclosing any cause 
allegations are so interwoven with other averinents , that it 

of 
is impossible to segrcgate them . It discloses only the 

action to the petitioner . 
conclusion of the election petitioner as contemplated by him 
from various reports in the newspapers etc . No precise facts , 

80 . In view of the observations made above except for 
confirming to the obvious features of corrupt practices, jte 

tho peculiar events disclosed or any facts stated with 
mized and defined by Section 123 of the Act, or even 

high sounding adjectives , it does not disclose any cause of 
sequal to long consolidated action mentioned in the peli 

action . The petition is liable to be dismissed with costs , 
tion l alls within the ambit of the Section , essential for I order accordingly . 
setting aside an election . The petition hurdly and not even 
scarcely shows an echo of elements of commission of corrupt February 20th , 1991, 
bo articulated or rewritten assuming what the petitioner 
practicos by the returned candidato . The petition cannot 
had in mind, when it was not so cxpresscd in jt expressly 

Sd / 
Imprecise avermeots cannot creato facts wbich are cons 
picuously missing from it . Mure propensity or trails for 

M . S . LIBERHAN , Judye 
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